#63 Hemorandum 73-64 9f7/73

Subject: Study 63 ~ Evidence Code Section 999--The “Criminal Conduct"
Exception to the Physiclan-Patient Privilege

Ve have distributed for comment our tentative recommendation to repeal
Evidence Code Section 999, Attached are two coples of the tentative recom-
mendation, At the September meeting, the Commission should decide whether te
submit this recommendation to the 1974 legislative session. Accordingly,
please mark any editorial revisions you may care to suggest on one copy and
return it to the staff at the September meeting.,

We attach as exhibits six letters we received on the tentative recommenda-
tion. Two additional letters were received expressing support for the tenta-
tive recommendation: Philip M. Jelley on behalf of Fitzgerald, Abbott &
Beardsley (Oakland firm) and from Roy C. Zukerman, Fountain Valley attorney.
We have not reproduced these letters since they merely state that the teanta-
tive recommendation ie well drawn and approved.

Exhibits II through V are letters from members of a committee of the
California Trial Lawyers Association opposing the repeal of Section 999,
Exhibits I and VI are letters supporting the tentative recommendation from
Judge Bernard 8., Jefferson, Los Angeles Superior Court. In Exhibit VI, Judge
Jefferson answers the objections to the tentative recommendation that are
made by the chairman of the committee of the California Trial Lawyers Association
which reviewed the bill (see Exhibit V from Bruce Cornblum). Judge Jefferson
is an authority on the field of evidence. He 1s the author of the California
Evidence Benchbook, published by the Conference of California Judges in 1972
and made available to lawyers generally later by the California Continuing
Education of the Bar.

It is suggested that you read the attached letters, especially Exhibit VI.
Some of the letters reflect a basic lack of understanding of the procedure a
judge must follow in ruling on a claim of privilege which involves a fact
-~ag distinguished from a law—~question. I would agree with Mr. Cornblum that
the judge would determine as a matter of law the meaning of the word "crime"
as used in Section 999. In other words, he would determine whether a traffic

infraction, for example, constitutes a "crime' within the meaning of Section



999, On the other hand, the judge weuld have to hear all the evidence sub-
mitted by both parties to determine whether the patient actually engaged in
conduct with constitutes a crime; in other words, he would have to hear all
the witnesses and permit cross-examination of them and be persuaded by a pre-
ponderance of the evidence that the patient did engage in the alleged conduct
which constitutes a crime. He could not determine this issue merely on the
basis of whether there is sufficient evidence to sustain a finding that the
patlent engaged in that conduct.

Although it seems fairly certain that the recommendation would be opposed
by the California Trial Lawyers Assoclation, the staff believes that the rec-
ommendation i1s a2 sound one and should be approved for printing and submission
to the 1974 session of the Legislature.

Respectfully submitted,

John H. Detloully
Executive Secretary



EXHIBIT 1

CHAMBERS OF

The Supertor Const

LOS ANGELES, CALIFORNIA 30012
BERNARD 5. JEFFERSOHN, JURGE

July 17, 1973

TELEPHOMNE
{213) s2B-3414

California Law Review Commisgssion
School of law

Stanford University

Stanford, California 94305

Gentlemen:

I am writing to comment with respect to the
proposal to smend the Evidence Code by repealing
Section 999, which now creates an exception to
the physician-patient privilege in a proceeding
to recover damages on account of conduct of the
patient which constitutes a crime. Thie exception
should nsver have been a part of the Evidence Code
and I am glad to see the proposal to repeal the
sane., .

Very truly yours,

BSJ:ka




Memo T3-6L EXHIBIT II

CaruTO & LICCARDO

RICHARE P. CAPUTO - ? TELEPHONE 344-4570

SALVADOR A, LICCARDOD 1RG0 THE ALAMEDA : AREA COBE 408
HONALD R, ROS S
BAN JOSE, CALIPOHNLA OOH2E

AICHARD J. ROHLMAN
June 25, 1973

California Law Revision Commission
Scheool of Law

Stanford University

Stanford, California 94305

Re: Tentative Recommendation Relating to
Evidence Code §999, April, 1973.

Gentlemen:

I disagree with the recommendation to repeal Evidence
Code §999.

I have spent 10 years of law practice as a trial lawyer
in personal injury cases representing both plaintiffs and de-~
fendants. I believe that Evidence Code §999 and the analysis
given it by the Second District Court of Appeal in Fontes V.
Superior Court, 104 Cal.Rep. 845 (C.A. 1972) provides a very
salutary vehicle by which plaintiffs can obtain evidence of a
defendant's physical and mental condition at the time of an
accident or other occurrence which gives rise to an action for
damages. The drunken driver, for example, does not tender the
issye of his physical condition at the time of an accident in
resulting third-party litigation. Nevertheless, that fact is
very much an issue in a lawsuit against him for injuries he
causes. This and the fact situation in the Fontes case are
only two of the many circumstances within which this problem
can arise. Subpenaing the defendant's medical records provides
an expeditious and inexpensive way of obtaining information, and
in some cases evidence, respecting a matter that is just as
ligitimately an issue as that tendered by the plaintiff. The
procedure for examination under CCP §2032 is time Cconsuming,
expensive and unwieldy. 1In the usual case, it is of no value
whatever to the plaintiff's trial lawyer.

I donft think a gquasi criminal trial is at all necessary
or contemplated under §999 as indicated in the tentative re-
commendations. I think all that is necessary is to show that



California Law Revision Commission
June 25, 1973
Page 2 .

the defendant is alleged to have commited an act which, if
proven, would constitute a crime. I think that is the more
reasonable construction of the Statute. If not, it can be
easily amended to that effect.

1 do not consider the "Chamber of Horrors"argument re-
specting invasions of a patient's privacy in private litigation
to be valid. History has shown that this type of logic has
little relevance to the reality of human existence when re-
pressive legislation is repealed or restrictive civil decisions
are overruled, Moreover, I think this remote hazard is but a
small price for a defendant to pay in civil litigation for the
unconscionable license granted to his attorney and his insurance
company to pry unmercifully into the past, present and future
mental, emotional and physical condition of a plaintiff or
claimant who, with rare exceptions, is only geeking just compen-
sation for injuries received at the hands of ancther.

I sincerely feel that the repeal of Evidence Code §9399
will work far more injustice than its continued existence.

Thank you for considering my views.

Very truly yours,

CAPI#C & LIC

i
/14’74/
ichard¥J. Kohlman

RIK/bje



Memo T3-64 EXHIRIT ITI

EowarD W. Bapic
ATTORMEY AT LAW
AR0OS LONG BEACH RDUWLEVARD SU.TE 28
LONG BEASH, CALIFORNIA RO8GT

TELEPHOMRE £38 3545

July 25, 1873

Mr. Bruce Cornblum, Esg.
Chairman, CTLA/Law Revision
Commission Committee

203 §. Munrphy Avenue
Sunnyvale, California 94086

In Re: LRC Tenative Recommendations

Dear Bruce:

As per your letter of July 17, I am submitting a few comments on the
recent Tentative Recommendations of the Law Revision Commission. I
must admit, though, I have had occasion to discuss only three of the
four with my colleagues in the Long Beach Bar Association. Therefore,
I have no comment as to the recommendation relating to enforcement of
Sister State Money Judgments.

I, too, am concerned with the tentative recommendations relative to
the Criminal Conduct execption to the Physician-Patient privilege.
My instant concern is carried toward the issues involving drugs and
drug abuse, and the possible shield that may be afforded a wrongdoer
by revoking this section.

You have brought an interesting point forward relative to vehicle
accident cases where an "Act of God" is asserted as a defense.

Quaere the effect of prescribed narcotics or non-prescribed narcotics
coupled with warnings not to engage in certain activities made to the
patient by a physician.

In reading their recommendations, I suppose you might say that their
logic and reasoning gives me a very uneasy feeling and it is certainly
far from comforting. To repeal a law because it ig cumbersome oOr
might only rarely prevent necessary evidence to be brought to light,
is frankly plain frightening. The next "thing"” to go might just be
the motion to supress, for it too is cumbersome.

As to the Recommendation relative to the Erroneously Ordered Disclosure
of Privileged Information, the consensus down here seems to be about

15 to 1 in favor of the recommendation.
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Mr. Bruce Cornblum, Eaqg.
July 25, 1973 :
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The only caveat is that the wording seems to give a green light
to circumvent the doctrine of Res Judicata; or at least is seems
to provide two opportunities to litigate the same issue through
the use of a secondary collateral attack op the finding of a trial
court.

Finally as the reoommendation relating to Inheritance Rights of
Non-Resident Aliens, no real objection was raised. However, the
point was raised that it is tragic that the commission has seen

fit to give priority to the Non-resident Alien in inheritance

jaw revisién, when unjust, ineviiable and probably just plain

wrzng law axiste relative to inheritance rights of the “jllegitimate"
child.

I hope you will find the comments relevant and useful. I would
like to have met them out more in detail, however, the pressures
of tax litigation are infringing upon me slightly wore than 1
would like. ‘ '

" I am looking forward to perhaps seeing you at the State Bar Convention.

Edward W. Babic

mab




Memo T3-6k exhibit IV
WEINSTEIN, SHELLEY & PROCTOR

ATTORNMNEYS AT LAW TELERHONE
lio4 S50UTH GARFIELD AVENUE ATLANTIC §- 7733
ALHAMERA, CALIFORNIA Si80l CUMBERLAND 37778

July 26, 1973

STANLEY WEINSTEIN
ROBERY R. SHELLEY
HMOBERT C.PROCTCRA,JR,

Mr. Bruce Cornblum

Attorney at Law

203 South Murphy Avenue
Sunnyvale, California 94086

Dear Bruce:

Of the tentative recommendations forwarded from the Law Revision
Commission, I only have comments concerning the recommended re-

vocation of the Evidence Code Section 999. My over-all view

is that the entire subject of the physician-client privilege can
best be handled by elimination of the privilege. The discovery

and introduction of such evidence could be adequately handled by
the present relevancy and discretionary exclusion provisions of

Evidence Codes 350 and 352.

As long as the privilege remains on the books, the current except-
ion should be maintained and perhaps expanded. For example, a
plaintiff must waive his privileges by instituting the lawsuit

for the recovery of damages for injury.  However, the defendant
whose conduct produces the c¢laim in the first place has a potential
for keeping out of the trial relevant medical history of the de-
fendant. This seems to me is grossly unfair. It penalizes the
injured party and favors the negligent one. In this regard, I
would modify the exception contained in Evidence Code Section 999
to eliminate the requirement that the holder of the privilege's
conduct constitute a crime. This Section could be reworded to

tie into Evidence Code Section 996 to provide that if any litigant
raises an issue in which his medical condition or history is
relevant, that the privilege of that litigant is waived.

The Commission parrots Judge Kaus' unsupported opinion "that the
section invites extortionate settlements made to avoid embarrassing
disclosures.” Just as practical lawyers know that civil cases are
almost always tried after criminal cases involving the same conduct,
we also know that no insurance company is going to settle a personal
injurydcase because of any real or imagined embarrassment to their
insured.



Mr. Bruce Cornblum
Page 2
July 26, 1973

My comments can be summarized as fcllows:

1. I believe the entire question of phvsician-client
privilege should be re-examined rather than a
piecemeal examination of the exceptions thereto.

2. As long as we have the privilege, Section 929
should be expanded to cever relevant examination
of the defendant's medical condition and history
where he raises that issue by way of defense.
{A resort to CCP Section 2032 for physical exam
would not necessarily divulge information concerning
past medical conditions.)

3. If our choice at this time is to live with the
privilege of Section 939 as now written, or to
revoke Section 999, my vote is to retain the
Section.

I have taken the liberty of sending copies of this letter
to the other members of the committee.

Best personal regards.

trulxlyourg?}<::f

770

BERT C. PROCTOR, JR.

RCP:eh

¢c: Jim Flanagan, Esg.
Wylie Aitken, Esg.
Michael Scranton, Esg.
Edward Babic, Esqg.



emo T3-6b EXHIBIT V
SCHER & CORNBLUM ATTORNEYS AT LAW

MEYER SCHER
BRUCE CORNBLUM
JOANNE BAMNKER

SUMNNYVALE, CALIFORNIA 94086
203 SOUTH MURPHY AYENUE
739-5300

July 17, 1973

California Law Kevision Cormamission
School of Law

Stanford University

Stanford, Ca.

Attention: John H, Deioully

Re: Opposition to Tentative Recommendation
to Repeal Evidence Code Section 898

Dear Mr. DeMoully:

In our luncheon meeting June 22, 1973, among other
extremely interesting topics touched upon by yourself, was the
introduction to me of the recommendation of the Commission to
repeal Fvidence Code §899,

You indicated among other things that hardly anyone
ever heard of, let alone used, this code section in civil litigation.
I personally, as a practitioner, am familiar with that section and
have used it in a few of my cases, more particularly in the
"negligent entrustment area’ and "Act of God cases " claimed by
the defendant. In order to satisfy myself that this section is used
by the Trial Bar, I made inquiry to the Board of Governors of the
California Trial Lawyers in our meeting in San Diego on July
14, 1973 per part of my report o the Board pertaining to the Law
Revision Commisgion.

As you may know, I am also a member of the Board
of Governors of our state-wide organization. Contrary to your
thought, the members of the Board of Governors are very
familiar with this section and it was the sense of the Board of
Governors that this study should be opposed at this level and also
in the legislature if the Commission elects to proceed in drafting
legislation to repeal this section.

As you probably know, a minor although frequently used
defense in trial is the defense of "unexpected health circumstances”
such as the'heart attack or sudden seizure'" defense. In general .
see Cornblum, {1971) Modern California Personal Injury Litigations
Section 4. If such a defense is raised, it would Le unfalir Ior the
defendant to take the stand and claim he didn't know about his
heart condition. This puts directly in issue (1) whether in fact he[—*—r
did have a heart attack or sédzure and {2) whether he knew about | rs I

& T
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this before. The slaintifi would he in a diifict:t position in that he
could not legitirmately inguire ino this ares of relevanczy without
Fvidence Code $588,

In additicn, oftentimes an issue in the casc when these
Mhealth problems are involved' is the doctrine of negligent
entrustment. In general sece Cornblum, supra, Modern California
Personal Injury Litigation, Chapter 5. This would be especially
Televant if an employer caused a pre-employne nt physical to be
had of the emplovee through an independent physician. Recently the
Supreme Court has held that there is a duty to inform the employee
of a physical condition which has shown up in a physical examination
by an independent physiciai. TUnder thege clrcumstances, many
times the employee does not have access to the medical report but
yet the physician's examination could be barred by the privilege in
the absence of Ividence Code §999.

I disagree with the suggestion on pége 1 of the study that
the exception is "burdonsome and difficult to administer'’, Whether
or not there is a violation of a crime, i.e. Vehicle Code violation,
it is determined in accordance with Evidence Code §669 (Law
Revision Commission eomment}. The mixed question of law and
fact ie applied in hundreds of “riclation of statuie' cases involving
negligence. In general, see Cornblum, Modern California Personal
Injury Lditigation, Section 18,

As staced in the above cited text at page 26:

Whether sn injury resulted from an occurrence of the
nature which the ctaiute, ordinance ol regulation was
designed to prevent, and whether the plaintiff was one
of the class of persons for whose protection the statute
was adopicd, are questions of luw for the court,

Therefore, there does not have to be two trials, and there
is really no problem about the burden of proof. It simply is a matter
of whether or not the jury can be instructed in accordance with BAJI
{5th Edition} 3. 43.

With regards to the suggestion on page 2 of the repori
that "'it opens the door to invasion of patient's privacy' is certainly
not well founcded. After all, that iz what Evidence Code §352 is all
about. Absent relevancy and if relevant, the presence of prejudice
canbe easily controlled by the trial judge. In addition, the defense
can protect their record by requesting the appropriate protective
orders during the discovery stage, It is clear that Evidence Code
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this before. The plaintiff would te ine diificuit position in that he
could not legitimately inguire into this arer of relevancy without
Evidence Code 3998,

In addition, oitertimes an issu2 in tne case wuen these
“health problems are involved' is the doctrine of negligent
entrustment. In general sze Cornblum, supra, Modern California
Personal Injury Litigation, Chapter 6, This would be especially
Televant if an employer caused a pre-employne nt physical to be
had of the employee through an independent physician. Recently the
Supreme Court has held that there is a duty to inform the employee
of a physical condition which has shown up in a physical examination
by an independent physician. Under these circumstances, many
times the employee does not have access to the medical report but
yet the physician's examination could be barred by the privilege in
the absence of Evidence Code §898.

I disagree with the suggestion on page 1 of the study that
the exception is "burdonsome and difficult to administer''. Whether
or not there is a violation of & crime, i.e. vehicle Code violation,
it is determined in accordance with Evidence Code 8669 {Law
Revigion Commisgion commant). The mixed guestion of law and
fact is applied in hundrecs of "violation of siatute'’ cases involving
negligence. In general, sce Cornblum, Mocern California Personal
Injury Litigation, Section 13,

As stated in the ebove cited text at page 26:

Whether an injury rosalied from an occurrence of the
nature which the statete, ordinance or regulation was
designed {0 prevent, and whether the plaintiff was one
of the class of persons for whose protection the statutc
waug adopied, are questions of law for the court.

Therefore, there dozs not have to be two trials, and there
ig realily no problem about the burden of proof, It simply is a matter
of whether or not the jury can be instructed in accordance with BAJI
{5th Fdition} 3. 45.

With regards to the suggestion on page 2 of the report
that ''it opens the door to invasion of patient's privacy' is certainly
not well founded, After all, that is whet Evidence Code §352 is all
about. Absent relevancy and if reievant, the presence of prejudice
canbe easily controlled by ihe irial judge. In addition, the defense
can protect their record by requesting the appropriate protective
orders during the discovery stage, It ie clear that Evidence Code



STHER &

CORMNBLUM

John H. DeMoully ~3- July 17, 1973

T P o AL SR R SRR M ke TR R as e SR g R R B W RS e e AR b R e e e e A e e e A= e e el e e e N e e e

§352 will apply to other sections where the issue of prejudice to a
particular party is present. Sce People v, Beagle 6§ C 3rd 441
(Judge's Digcretion to Exclude Evidence of Prior Felony Conviction)
as well as analysis of People v, Beagle in 61 California Law Review
page 515 {noting that there was no discussion in Evidence Code

§788 permitting the use of Evidence Code §352 to that section.)

I previously disagreed with Point 4 on Page 2 of the study
and also I disagree with the fact that CCP §2032 will solve the
problem in that the issue is not "what the physical condition of the
defendant is after the accident” but rather "what was his physical
condition immediately after the accident” which obviously would be
more probative on the issues br which this section is extremely
important, :

With all due respect to Judge Kaus, his "academic"
analysis is unrelated to the real world and overlooks the protection
the trial court can give to a party.

Thus we have a situation where no defendant yet on this
planet has been prejudiced by plaintiff's use of this section. On
the other hand the defendant can obtain the plaintiff's medical
records when he goes to court but ye t the defendant can hide behind
the privilege if Evidence Code §999 is repealed, even though he
hides behind a general denial of the allegations of plaintiff's complaint
thus not "tendering the issue" and leaving the court and the plaintiff
to virtually have to accept the defendant's "testimony" that he had a
sudden health condition and this caused the accident.

I hope that the trial bar has by these reasons given a
'satisfactory justification” to the Commission notwithstanding the

"vacated' decision of Fontes.
Veryi;::lj yours

BRUCE CORNBLUM

Chairman

CTLA Law Revision Commission;

Member, Board of Governors
BC:lm California Trial Lawyers

Association



Memo 73-6i EXHIBIT VI
H_CHAMBE!;!S OF )
The Snperior Conrt
LOS ANGELES, CALIFORNIA 20012

BERNARD S. JEFFERSON, JUDGE
TELERHONE

(213) 625 -3414

August 8, 1973

Mr. John H, DeMoully

Executive Secretary

Californis law Revision Commission
School of law '
Stanford, California 94305

Dear Mr. DeMoully:

Thank you for your letter of July 24th requesting that I
sxpress my reaction to the letter of July 17, 1973 from Mr.
Bruce Cormblum in ogposition to the tentative recommendation
to repeal Evidence Code Section 999. It 1s my considered
opinion that Mr., Cornblum's letter does not set forth any sound
reasons for retaining Evidence Code Section 999.

Tn talking with my fellow judges of the Los Angeles Superior
Court, I am convinced that this section is one that has seldom
bwen used. However, I would not advocate the repeal of the
section just because of its application in rare instances if
there appeared a goocd justification for its retentlon.

Mr. Cornblun speaks of its application in a trial situa-
tion in which the defendant rsises the defense of a medical
condition, such as a sudden heart attack which caused him to
lose control of his car. Mr. Cornblum thinks that if the
defendant so testifies, the repeal of Section 999 would pre-
vent the ylaintiff from obiaining information relative to
defendant s trestment from his physician. Section 999 is not
needed in this situation. This would be a case in which the
defendant has tendered the i1ssus of his physical comdition and,
under Section 996, there would be no physician-patient privilege.

With respect to the negligent entrustment situation raised
by Mr. Cornblum, it is pointed out that the eaployee would not
nave access to the medical report of his pre-employment physical
sxamination. The employee is the patient and ia the holder of
the privilege and certainly can waive it. I don't quite under-
stand how the negligent sntrustment situation would work to the
benefit of the defendant to preclude & plaintiff from obtaining
the medical information. In addition to an express waiver by
the patient-employee, Section 912 would alsoc be applicable in
that ths pltilnt{ as a holder of the privilege, has consented
to the physician's disclosure of the employee's condition to
his employer. This would constitute a walver of the privilege
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to preclude the employer from reruaing:ta divulige what has been
communiceted to him from the physiclan who exanined his employee.

Mr. Cornblum's reliance upon Evidence Code Section 669
relative to the burden of proof lasue is misplaced. That sec-
tion relates to presumptions and 1s concernad only with burden
of proof &s to ultimsete facts before the trier of fact and the
effect of the presumption from a violation of & statute. The
burden of proof involved with respect to the question of the
applicanility of a privilege and an excepilon to & privilege
deals with the determination of a preliminary fact +o the admis-
8ibility of evidence.

I¢ evidence 1lg sought which the defendant in a perscnal
injury action claims is subject to exclusion under the physlclan-
patient privilege, the initial burden of proof would ba upon the
dafendant to show the applicability of the privilege. The burden
of proof as to an exception to the privilege would fall upon the
proponsnt of the evidence. If the proponsnt 1a relying upon
Section 999, he would have the burden of proof by preponderance
of the evidence to convince the trial judge that the proceeding
1s one to recover demsges on account of conduct of the patlient
which constitutes a crime. Irrespective of whether the complaint
alleges that a crime has been committed by the defendant, the
plaintiff would have to establish that the conduct of the patient
was such as to constitute a crime. These preliminary fact
questions are governed by Section 105 of the Evidence Code. T
point this out in Chapter 25 of my Californic Evidence Benchbock.
The burden of proof allocation as %0 privileges is get forth
in Section 25.2(n).

The burden of proof is sa the preliminary fact issue as to
admissibility of the medical evidence sought ard is further
complicated because it may arise in discovery proceedings before
the matter reaches the trial stage. This is where the greatest
danger to invasion of patient's privacy is likely to develop.
Since discovery may be secured of evidence that need not be
relevant or admissible, a plaintiff mey obtain, under Section 999,
medical information on a defendant which would be completely
jrrelevant to issues raised by the pleadings. Furthermore, the
trial judge, on a pretrial discovery motlon, would have the task
of determining the preliminary issue of fact as to the applicsa-
tion of Section 999 based upon the preponderance-of-the~evidence
burden of proof. There appears to me to be no Justifieation for
permitting Sectlon 999 to cperate in view of the wide scope of
discovery permitted under our discovery decisions.

Mr. Cornbium suggests thet Section 352 may be usad to
protect patient-defendants from &any unwerranted use of Section
999. Section 352 would appear to have iittle application to
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the problem raised by Section 999 in e discovsery proceeding
where there is grave doubi about the relevancy of the medical
evidence sought. Section 352 has application only at the trial
level, Since discovery procedures are designed to obtain
information without regard to whether it will later be offered
in evidence, a party seeking to prevent discovery cannot rely
upon Section 352. ]

I agree wholeheartedly with the views of Justice Kaus
and hope that the Law Revision Commission will recommend to
the ;egialature the repeal of Section 999,

Very truly yours,

B3J:ks



STATE CF CALIFCRNIA

~ CALIFORNIA LAW
REVISION ComMission

kgt Bote: This Centative vecowmndstion Ly being distributed
*ntavent jcrnonsvﬂi ba sdv¥iied of thecmion‘

pa dnd 3 make their viéws kmown to the Comiisaion, Commente
ﬂmt_g_g _ & B‘Misg g‘n‘m htgz -_!:-_h_an Augy, gt'{ _{é* 1923,

" QLte abatantl. 3 Tecommendations
82 a result of the cosments ir recedves. Hence this tentative recomsenda-

tion is not necessarily the recomsendation the Commission will submit to
the Legislature, Any comments sent to the Commiszion will be. considered

when the Commission- datermines what recommendation, if sny, it will make

to thcﬁnlifornia Legislature,

This tentative recommendation includes an =
section of the recombended legislation. The ¢
legialation were enacted since their primary
as 1t wotld exist (if enacted) to those who
after {¢ f8 in effect.

xplanatory Comment to each
ommernis are wriiten as £f the
Jurpose is to expliain the law
will have occasion to uge it

)

T
E
.
-
;-!E
ey



STATE,Ei_;.‘ii’FQFH’A RONALD REAGAN, Govemer

CALIFORNIA LAW REVISION COMMISSION

SCHOOL OF LAW—STANFORD UNIVERSITY
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NOBLE K. GREGOREY
JOHM N, McLAURIN
THOMAS E. STANTOHN, JR.
HOWARD R, WILLIAMS
GEQORGE H. MURPHY

Ex Officia

LETTER OF TRANSMITTAL

The Evidence Code was enacted in 1965 upon recom—
mendaticn of tne Law Revision Commission. Resolution
Chapter 13C of the Statutes of 1965 directs the Commis-~
sion to continue to study the law relating to evidence.
Pursuant to thia ditéctive, the Comnlssion has under-
taken a continuing study of the Evidence Code to deter-
mine whether any substantive, technical, or clarifying
changes are needed. This recommendation 1s submitted
as a reault of this continuing review.

Section 999 of the Evidence Code provides that the
physician-patient privilege is not applicable in a pro-
ceeding to recover damages on account of conduct of the
patient which constitutes a crime. This recommendation
is made in response to & suggestion in the vacated opin-

ion in Fontes v. Superior Court, 104 Cal. Rptr. 845 (Ct.

App. 1972), that the nead for Section 999 be reevaluated.
Although a rehearing was granted in Fontes and the case
wag ultimately decided on ancother ground, the wvacated
opinion is reprinted as an appendix to thils report be-

cause it contains a good discussion of the background,

effect, and problems inherent in Sectlon 99%.



#63
RECOMMEMNDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relating to
EVIDENCE CODE SECTION 999-~T“E "CRIMINAL CONDUCT" EXCEPTION
TO THE PHYSICIAN-PATIENT PRIVILEGE

Section 999 of the Evidence Code provides that the physician-patient
privilegel is not applicable "in a proceeding to recover damages on account
of conduct of the patient which constitutes & crime.” The Commission recom-
mends that this exception to the physiclan-patient privilege be repealed for
the following reasons:

1, The exception is burdensome and difficult to administer. It applies
only 1f the judge determines the preliminary fact--that the patient actually
engaged in conduct which constitutes a crine.2 To determine this fact, the
Judge muet in effect conduct a separate, collateral criminal proceeding,
hearing evidence produced by both sides, within a civil trial which is
in progress.3 The net result is that the exception requires two trialg;
after a "trial” by the judge on whether the patient actually engaged in
criminal conduct, the damage action must then be tried in full before

the trier of fact.

!. See Evid. Code §§ 990-1007.
2. See Evid. Code §§ 400-405.

3. This requirement raises difficult questions. Must the judge find
the patient guilty beyond a reasonable doubt as in a regular criminal
trial or only pguilty by the civil trial standard of a preponderance
of the evidence? Do all the protections afforded a defendant in
a criminal trial apply in the judge's determination of the preliminary
fact under Section 999? What is the meaning of the word "crime"
in Section 999? Does “crime" include wminor traffic violations?
What relationship between the i{ssue in the civil action for dsmages
and the alleged criminal conduct is required to satisfy the exception?
What use may be made of the evidence diaclosed at the hearing on
the claim of the privilege?



2. The exception “cpenc the Joor fo invasions of patients' privacy
in private litigation not initiated oy the p:tient or by anyone in his
behalf. It invites extorticnata cettlements, made to avold embarrassing
diaclosures.”a Repeal of the exception wouid eiiminate this potential
for abuse by the unscrupuions.

3. HWo satisfactory justificution has been givan for the exception.
See the discussion in Fontes v. Superior Court, sct out in the appendix

to this report.

4

Repeal of the excention will rarely prevent access to medical

information nceded iu a darage action cince the court has the powar under

Code of Civil Procedure Section 2032 to order th: defendant to submit to

G

a physical, mental, or blood ensminaticn. Fepeal of the exception will

not make evidence unavailable in a criminal action since the privilege is
. b

not applicable in criminal proceedings. Likewiase, the other limitations?

and exceptions8 to the physician-patient priviicge will contigue.

4. Fontes v. Superior Court, 104 Cal. Rptr. 845, 848 (Ct. App. 1972) (foot-
note omitted), repri=ted p.4 infra.

5. See Harabedisn v. Superior Court, 195 Cal, App.2d 26, 15 Cal. Rptr.
420 (1961). See also Tode Civ. Proc. § 2054 {sanctions for failure
to comply with order under Section 2032).

6. Evid. Code § 998,

7. See definltions of "patfent” (Fvid. Coje § 990) and "confidential
communication hetween patient and physician" (Evid. Code § 992),

8. See Evid. Code §§ 996 (30-called patient~litigant exception), 997
{services of phvs’clan gought or obtained to assist in crime or
tort), %98 {criminal proceecing), 1000 (parties claiming through
deceased patient), 1001 (brzach of duty arlsing out of physician-
patlent relationship), 1002 (intention of deceasad patient concern-
ing writing affecting property interest}, 1003 (validity of writing
affecting property interest), ;00%4 (commitment or similar proceed-
ing), 1005 (proceedin; to ectablish patient’s competence), 1006
(required report), 1007 (vroceading to determine right, license, or
privilege). See also Zvid. Cusdz § 912 (waiver of privilege),



The Commission's recommendation would be effectuated by the enactment

of the following measure:

An act to repeal Section 999 of the Evidence Code, relating to the

physician-patient privilesge.

The people of the State of California do enact as follows:

Section 1. Section 999 of the Evidence Code is repealed.
999+ Fhere £5 no privilese under Ehiés artiele in e preceeding te
reeever demeges en account of conduet of the pattent whieh constipuges

g erimer

Comment., Section 999 is Tepealed because it was difficuit to apply
and opened the way to oppressive tactics against the patient involved.
See Reéomnquggion Relating to Evidence Code Section 999--The "Criminal
Conduct™ Exception to the Physician-Patient Privilege, 11 Cal. L. Revision
Comm'n Reports 0000 (1973). Where medical information 18 needed, the pa-
tient may be ordered to submit to an examination under Code of Civil Pro-

cedure Section 2032. See also Code Civ. Proc. § 2034 {(eanctions for

failure to cowply with ofder under Section 2032).
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APPENDIX

[Civ. No. 40813 Second Dist., Div. Tive, Nav. B,

JOHN GONZALLZ FONTES. Petitione

1972.]

r, v.

THE SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
JUAN FRANCISCO SALAS, Real Papty in Interest,

JUAN FRANCISCO SALAS, Petitioner,

THE SUPERIOR. COUR'I' OF LOS ANGELES COUNTY, Respondent;

1972

V.

JOHN GONZALEZ FONTES, Real Party in [nrerest,

{Consolidated Cases.)

Rehearing granted December 6, 1972

SUMMARY

In an action.for injuries suffered in
fire truck driven by defendant, plaintiff,
had a cataract operation shortly before
an eye and a general physical éxaminatiod

an intersection collision wjth a
oft learning that defendant had
the -accident, moved to compel
of defendant, and for permission

to inspect some of his past medical recozds, The motion for examination,
both for the eye and the general examindtion, was denied, but the motion
to inspect the records was granted. Both parties petitioned the Court of
Appeal for appropriate relief. * :

The Court of Appeal held that plajntif had not made a showing

sufficient to form a busis for a general| physical examination and that,

therefore, the motion for such cxamination had been properly denied.

~ The court held, however, thar evidence of the camaract operation and

defendant’s need for beth regular spectagles and a contact lens for one
eye constituted a prima facie showing fo compeiling an eye examination.

- With respect to the metion to inspect

- in a proceeding to recover- damages on

court overrede defendant’s assertion of

clendant’s medical records, the
the physician-patient privilege,

pointing oul that ‘Evid. Code, §999, makes the privilege inapplicable

stitutes a crime, and that phintifl's cause

account of conduct whiclh con-
of action wus based, at least in

part, on Vehicle Code violatiuns constitutina misdemecanors, {Opinion

by Kaus, P. J., with Stephens and Ashby

. JI.. concurring.}
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. 8.Ct. 234}, said, Harabediun was then the o

OP!NION

KAUS, P. J—These two consolidated writ'matters arise out of a personal

m]ury action resuiting Fm{n an intersection accident on April 9, 1969. Tt
is one of plamtiﬂ Salus’ theortes that Hefendant Fontes, responding o an
emergency, drove u lire truck through a red light without sourding a siren
and at an excessive speed. Fonres and his| employer, the County of Los
Angeles, are defendanis. At a deposiuon pi Fontes it appearcd that he
had had a catavact operation on his right eye in 1968; thereafter he was
required to wear a contact leas on that pye, together with his regular
glasses. He was 51 years oid at the time and approaching retirement,

Salas then became curious 10 find cul whether Fonies™ evesight, even as
corrected, was such (hat perhaps iwe should pot have been driving an emer-
gency vehicle. To satisfy himsclf on that peint, he filed two motions in the
respondent court: first, a wotion to compel an ophthaimological as well as
2 general physical examination of Fontes; second a motion to pn.rmlt the
inspection of some of Fontes' past medica! regords.

Fontes resisted the motion for the two physical examinations, claiming
that his physical condition was not in controversy. He pointed to the fact
that counse! for Salas bad been “furnished| with the names of the places
where information could be obtained concerning [Fontes'] eye examina-
tion.” He also asserted that, in any event, two physical examinations were
at least one too many.

The motion for inspection of documents was met by a claim of the bene-
fit of the physician-patient privilege with fespect to . the information to
which Salas’ counsel had been referred in Fesponse w the other motion!

The respondent court denied the motion| for physical examinations of
Fontes, but granted the motion for an inspeclion of the medical records, No
reasons for its rulings were given. (Sec Grevfiound Corp. v. Superior Court,
56 Cul.2d 3535, 384 [15 Cal.Rpir. 90, 364 P.2d 266].}

Each side then petitioned this court for appropriate relief. (Burke v. Su-
perior Courf, 71 Cal.2d 276, 277, (n. | [78 Cal.Rptr. 481, 455 P.2d 409].)

In view of the interrelated and partly novel

problems invoived, we issued

alternative writs and consolidated the procdedings for the purpose of this

opinion.

Phywrm’ Examination of Fontes .

1)) The power of the court to order the
fendant driver in an action for personal injud
dian v. Superior Court, 195 Cal. App.2d 26,
A.L.R.2d 994). Although, as the Supreme |
Schlagenhauf v. Ha.’d’w 379 138 104, 11

which had permitted such an examination,

physical examination of a de-

ies was established in Harabe-

31-32 (15 Cal.Rpir. 420, 89

Couirt of the Unifed States, in

0 {13 L.Ed.2d 152, 159, 85
ly modern case in state courts
its authority has never been

questioned. In fact in Scifugenhanf the exis
the federal courts was expressly recognized,

ence of such a power even in
Cf. Sihbach v. Witson & Co.,

312 US. 1 (85 L.Ed, 479, 61 S.Ct. 422]) Indeed Fontes dozs not really
qucstmn Harabedian, but points out that there the trin) court had exercised
its discretion in favor of allowing the examination, while here the discretion
went the other way.

True enough, but discretion appears io Have been parrly abuscd here.
(2) Salas has made out a strong prima facie case for the granting of the
motion for an cye examination. Its factual basis—the cataract operation—

f&* i
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(Yol. 14 West's Cal. Practice). )

is in o way disputed. Oplahuhaclozcat enwminations are neither painful
nor embarrassing. About the only reason we can think of for not granting
the motion is that the court may have thought that the inspection of the
records might make 2 meot. If that was the implicd basis for the ruiing, it
should have been maude withoat prejudice] ' )

(3) On the other hand no basiy for a|genera physical examination is
shown and it was prorerly denicd. The fact that a generous pension Jaw

permits Fonles to retire relatively early in fife does not make him decrepit. -

{See gencrally, Grossman & Van Alstyne, Discovery Practice, §§ 745, 747

Inspection of Medice! Records

As noted, the motion for an inspection [of Fontes medical records was
met by an assertion of the physician-patient privilege. (Evid. Code, § 900
etseq.) - '

“There is littie to be said in favor of ihe
said against it.”" In many states the privi

- cover just about every situation in which ¢

The physician-paticnt privilepe—hereall
Hege”—wims upknown o the common law
ceptance in the United States is outlined i

ler sometimes sim ply “the priv-
The history of ils grudging ac-
1 8 Wigmore, Evidence, section

2380-2380a (McNaughton rev. 1961) wherc the author finally concludes:

Wigmore, Evidence (1961) § 2380, in. 5.
the accepted technique has been (o gualif

ivilege, and a great deal to be

¢ still does not exist. (See §
Where it has been recognized,
it with broad exceptions which
evidence encompassed by the

privilege might possibly become relevant. {See 6 Cal. Law Revision Com.
Rep. (1964} p. 420, fn. 10.) In recognition of this fact of legal life, the
framers of the “Proposed Ruies of Evidence for the U.S. District Courts

arxi Magistrates™ rejected the privilege alt
in the footnote.” . : .

n this he echoes most legal writers. (Quizk,
of Evidence, 26 U.Cin L.Rov. 537, 547-548.)
eluded in the Eniform Rudes of Evidence only
that drafted theat. (lard, The Uniform Riles

™The rules confain no provision for a genen

many states have hy statute created the privile
necessary in order o obtain information

physiclan-patient privilege was in-
¢r 1the uhjection of the commillee
Evidence, 31 Tul.L.Rev. 19, 26.)

physiciun-patient privilege. While
., the exceptions which have been
yuired by the public interest oc to

avoid fraud are so numerous as lo leave littte it |jany basis for the privilege. Among
the exctusions from the stitutory privilege, the fpllowing may be enumerated: com-
munications nol maude for the purposes ol diagnasis ood treitment; commitment and

ether. Their reasons are quoted

rivilepes Under the Uniform Rules

restoration proceedings. iswucs as 1o wills or otherwise between parties claiming by -

mrccassion from the patient: actions oo insurance
diseases, gunshot wounds, child abuse): commu

policies: required reports (venereal
ations in {urtherance of crime or

frand; mental or physical condition put in issue by puticat {personal injlry cases):

malpractice actions: and some or ull eriminal prps

exoepts cases in which the paticat putsohis conditi
will and similar contests. malpractice cases. and
cerfain other situations, thus leaving vinuaily nit
fornia Evidepce Code §3% ¥90-1007. For other

utions. California. for exampie,
n in issue, all criminal proceedings,
iscipinary proceedings, a3 well as
ing covered by the privilege. Cali-
llustrative stitutes sec L Reév.Seat,

1967, ch. 5%, #5.1. NY.CPLR. §45040 KC.GenSta. 1953, §8.53. ., .7

{Comm. on Rules of Pructice & Proc. ol the Jud
Evid. Jor the U.S. Dist. Cis. and Magisirates, p,
See also McCormick an Fridence {1972) section
Californix privilege, for examale, is subject to 12
the smile is teft. . . " |

bt & generally believed rhat the psychintrist-pat
protection than that hetween physichin-patient. T

Coni. of the U.8.. Prop. Ruler of
$3 11971) Rev. Draft, West ed.).
LOS. pupe 227, foolnote 95: “The
exceplivns. . . . Mot much except

ent relationship is entitled to more
s the psvchotherapist-pativnt priv-

ilege as cnacted in California 1Evid. Code, § R0 e scq.) is sipnificantly brouder

than the physician-puticnt privikege. (See also In g
[85 Cul.Rptr. 829, 467 P.2d 557, 44 ALLR.34
ilege is atso contained in rule S04 of the proposed

o Lifvchnez, 2 Cal.3d 415, 437-430
i.1 A paychotherupist-patient priv-
{ederal rules,
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Given the will-o™-thewisp naiure of the privilepe and the relevance of
Fontes’ eycsight to the issues, it would be surprising if some statutory ex-
ception did nat appl. to tie sitwztion at Bie. Selas recngnizes that he cannot
rely on the so-cailed patient-litigant excéprion (Fvid. Code, § 996), since
Fontes has never tendered an issue relevant to his physical condition: he
merely meels one tencered by Satas, (Cariton v, Superior Court, 261 Cal.
App.2d 282, 289-290 |67 Cal. Rpir. S68]) Instead Salas argues that public
policy requires that the privilege be degmed waived because Fontes was
driving the fire truck as a public emplov¢ée—a rather startling proposition,
which we reject. He also relies on the dissent in Carlton v. Superior Court,
Supra, at pages 253-296. '

Carlton presented a situation on all fours with this case. except that the
alleged vehicular misconduct of the defepdant was not just running a red
light and speeding, but feleny drunk driving. {Veh. Code, § 23101.) For
obvious reasons the plaintiff in the persoral injury action wanted to see the
records of the hospital where Carlron had been mken after the accident.
The majority of the court of appsal prehibited the enforcement of superior
court crders permitting such an inspection. It held that the privilege ap-
plied. The dissent poinied to the fact that |n a criminal case against Carlton
he could not have asserted the privilege, and argued that the victim of an
intoxicated driver was entitled to just ag much protection as the general
public. (Evid. Code, § 998.) The Supremé Court denied a hearing.

We do not feel bound to follow Carfton because neither the majority nor
the dissent ever discussed the applicability of section 999 of the Evidence
Code,® which reads as follows: “There is no privilege under this article in 2
proceeding to recover damages on accournt of conduct of the patient which
constitutes & crime,” :

{4) - As this case reaches us it seems clear that plaintifi's cause of action
is based, at least in part, on a cluim that Foates violated section 21453,
subdivision (a} of the Vehicle Code, relating to the duty to stop when faced
with a traflic control signal displaying a red light, and section 22350 of the
Vehicle Code, the basic speed law. Whether or not the crimes referred 10 in
section 999 include infractions, violations of sections 21453 and 22350 of

clusion that on the record before us Salas

the Vehicle Code are misdemeanors. (Ve
We have—though, as will appear, wi

. Cede, § 40000.15.)

reluctance--come to the con-
as made out a colorable case for

THereafter, unless otherwise indicated, al} slajutory refercnces are to the Evidence

A study of the Uniform Rules of Evidence,

which contain a provision similar to

section 999 in rule 27(3)(a). and of the histoty of the Fvidence Code (6 Cal,Law
Revision Com.Rep. (1964} pp. 4104113, 1.:5:»:{5 ne doubt that the lramers of the

eaxde, when referriag 1o "'a crime” in vection 99
a3 that term was then defincd in the Penal C

, meant o inclide ull crimes, at least
e. {Pen. Code, §16.)
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. reason i given in the comsment, which me

’ pnnc:plc of rule Z7{3)}(a}. (6 Cal. Law Revi

the application of scetion Y99.% A+ th¢ same time we feel bound to explain
why—given the legislative determination that the physician-patient rela-
tionship deserves protection, at feast i1} some situations—section 999 vindi.
cates no countervitiling policy worthy of attension, Insiead it opens the door
to invasions of putients’ privacy in private ttigation pot initiated by the
patient or by anyone in his behalf,” It iﬂwitcs cxtortionate setilements, made
to avoid embarrassing disclosures. We|carnestly suggest that the section be
reevaluated.? :

The black letier of section 996, a verbatini copy of the California Law
Revision Commission’s® recommendation, hus a traceable ancesiry;” how-
ever we know of no attempt to rationalize it until the commission drafied
its comment to section 999. With all respect it appears to us that the com-

As we shall point out {see fn. 17, post)| this holding does not preclude the Lrial
court from reconsidering its order permitting|the inspection in the light of this opinion
and ﬂdiziom!- facts end arguments which| the parties may wish 10 submit after

" $Although the privilege is not availablel in criminal proceedings (Evid, Code,
§ 998). these are initiated by a public offictal who, presumahly, has no motive exce
10 secure a conviction. Further, cven il they have relevant testimony 1o pive, ¢
Physicians of criminal defendants are rarely arlled as witnesses, (Quick, op, cit., fa. |,
supra, p. 549.) It is. of course, appreciated| that had faith attempts at discovery of
m:ﬁen? facts may he thwarted by prolective orders under section 2019, sukdivision
{¢) of the Code of Civil Provedure. .

it may be thought that we are going 1o & ﬁrcat dezl of trouble writing about an

ure section in the Evidence Code which has never been discussed in any pub-

lished opiniog. Sconcr or Liter, however, it
potential for nbuse realized by the unscrupulogs.

*Both Ihc sectioh and the comment were jadopted by the Legislature precisely as
recommended by the Caiifornia Luw Revisipn Commission—hereinafter “the com-
mission.” - .

SRule 223(2)(a) of it sodel Coye of
exception (o the privilege where the patient’s criminal conduct which is called into
Guestion in a civil action is feloniows. The sfated reason for the exception is that it

is dictated by the necessity of fullest discloshire in erimina? prosecutions for serious
offenses.” That Js no reason at all for the ex eption in civil cases. The compiete in-
applicability of the privilege in felony prosecttions was already provided for in rule
221. The Usiform Rules of Evidence have & imilar exception in rule 27(1){a}. No
: ly explains that the privilege was Brst
voted out aftogether by the Nationnl Conferer|ée of Commissioners an Uniform State

but was included three yeurs later by a(tlese vote, When Professor Chadbourn
wrote his study of the Uniform Rules for the California baw Revision Commission,
he said with respect to rule 27¢31(a): “Evi ently, the thought here is that if the
action were criminal there would be ne privi ge . . . and, by analogy, there should
be no privilege where the action is civil.” ‘Thi may be o thought, bat is not much of
a reason. il ceriin policy considerations dickale ihe creation of the privilepe, apd
other policies peculiar to criminal prosecutio point to its abandoament in crimnal
actions, i certaioly does not follaw that the fatler policies suddenly apply to civil
cases as well. Nevertheless, Professor Chadbburn recommended acceplance of the
ion Com., supra, in. 4, pp. 410-411.)

viu.lci-ncc- {1942) contains an identical

~8-

ouid be spotlighted somnewhere and its

: 's‘;_.ip,‘:%.s-;;).';-.‘.,-. .

BT L N CAR I R A

;-:.u\_\




()

ment vainly attempts to stute a leeal dationade for an inherited exception
lo the privilege which exception is, in Jruth, based on a fundamental lack
of sympaihy for the privilege itself.’" The comment reads as Follows:

“Section 999 mutkes the physician-paticnt privilege inapplicable in civil
actions tc recover dinnages for any criminal conduct. whether or not felo-
nious, on the part of the paticnt, Under|Sections 1290-1292 ¢ hearsay), the
evidence admitted in the criminal trial would be admissible in a subscquent
civil trial as former testimony. Thus, if] the exception provided by Section
999 did not exist, thc evidence subject jto the privilege would be available

. in a civil trial only if a criminal trial were conducted first; it would not be
available if the civil trial were conducted first. The admixsibitity of evidence
should not depend on the order in which civil and criminal matters are
tried. This cxceplion is provided. therefore, so that the same evidence is
avaitable in the civil case withcut regard| to when the criminal case is tried.”

" (Tealics adided.)

We submit that an analysis of the ¢a ment mcrely expéscs the lack of a

sound basis for section 999,

1. The basic legal premise for the comment is, to put it gently, suspect.
It is cbviously the thought that if the criminal action is tried first, the prive

ilege could not be claimed in a later cjvil action, since its very assertion

would make'the witness whao testified 1 a confidential commaunication be-
‘tween doctor and patient in the crimipal trial “unavailable” within the
meaning of sections 1291 and 1292 of ihe Evidence Code {see Evid. Code,
§ 240, subd. (aX 1)} and that, therefore, lis former texitmony at the criminal
trial would be admissible in the later civil proceeding, The reason why the
privilege, normally applicable in civil pr weeedings, could not be asserted is
that former testimeny admissible undet sections 1291 and $292 is not
subject to objections “based wr competency or privilege which did not exist
at the time the former testimony was given," (Evid. Code, §§ 1291, subd.
(BX2), 1292, subd. (b)) That being the availability of the privilege
should not depend on the sequence in which the interrelated civil and
criminal trials take place. ’ o

It is not, however, necessarily so. Unavailable at the later civil trial are
objections based on competency and privilege which did not “exist” at the
carlier criminal one, rather than objections which simply did not apply,

This is not a miter « speculation. Profiessor Morgn, the “Heporter” of the
Model Code writes thut the privitege was included by the Amcericun Law lasiitule
“eoatrary to the recummuenution of he Repomer amd his wdvisors and of the Coun-
cil." {Morgen. Busic Problems of Evidence (AL) 1957) p. 110} The Uniform
Rules’ comment on the privilege is acwally an pology for it inclusion.

ey
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What the framers of sections 1291 and |
witness who, between the two trials, ha
party against whom he is called to testif
tntervening cvents troly did not “exist”
the privilege under consideration. it al

292 obviously had in mind was the
become a [unatic or married the
. The problems arising from these
t the Arst trial. This is not so with
ys “existed” as to a civil proceed-

ing—it merely did not apply in the criminal case.

2. Even if the legal premise to the comment is sound—which we obvi-

ously doubt—the policy rationale for its

application is mind-boggling. “The

admissibility of evidence should not depend on the order in which civil and
criminal cases are being tried.” Why not? While this declaration commands

2 nice egalitarian ring, what vaiuc does

it vindicate? One may legitimately

ask: is it more important not to discrinlinate between patients who are so

unfortunate that their medical problems

have become relevant in an earlier

criminal case and those whom the vagaties of court calendaring thrust first
into the civil spotlight, than to protect the confidentiality of the doctor-
patient relationship in a setting in which it otherwise deserves protection?!!

In this connection it should be pointed

but that (he affirmative answer im-

plicit in the comment sacrifices the privilege for a principle which. as a
practical matter, needs no protection. Hpw often does it happen that a civil

trial involving a defendant—not necessa
for damages!? on account of criminal ¢
cedes a criminal trial in which the same
muniéations arein issue?

rily the patient—who is being sued
pnduct of the patient actually pre-
patient’s confidentizl medical com-

Every experienced trial lawyer kw the answer to that question.'

Further, in a large percentage of ca
accourit of the patient’s criminal condud

where someone is being sued on
1, the patient will never have been

charged with a crime; if charged, the chances that there has been an actual
trial are statistically quite remote.'! Evpn more remote is the assumption

1"We t that we futly realize that il is
determination whether the physiciar-patient
12¥hy must the defendant in the civil cuse
in favor of paticnts whose criminal conduct
© & nuisance or for declaratory retief? The s

dvilege is not available in #n action such af

in a life insurunce company’s action apainst 1
‘canaot claim the benchit of & pelicy heeause
Jofinson, L13 Cul. App. 646 {2 P.2d 456}
. 13We pote that section 382 of the Penal
the Code of Civil Procedure measures in monl
Hparenthetically “it may be. observed that”i
if Fontes has beer charged criminally. Thau
by Captain Schaakenberg, his superior, who

‘:Lo-, ‘ .

O e AT T RIS R

ot 2 judicial function lo make the basic
tlationship deserves protection.

¢ sued Tor dumages? Why discriminate
as caused someone to-be sued to abale
nee resull of this limilation is that the
the onc ut hor. hut conld he claimed
patient 10 have it established that he
he murdered the deceased! (Mever v.

ode counts in days what section 583 of
51 .
the case at bar-it would be very odd
went through a red light is admitted
also gave his deposition. The captain
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+ offered in the criminal case.

‘the privilege for a psewlo-egalilarian priy

that medical evidence, relevant in both trials. will actvally have been

It scems pretty clear, thercfore, that |

to be based on values far less vital than
in practice it nceds no protection.

3. Section 999 goes further than is ju
that the admissibility of evidence should
the civil and criminal cases are tried. T
privileged testimony, relevant in the civi
vant in the criminal trial, if that had
offered under sections 129 or 1292, Ye
there is such a differcnce between the pri
criminal, as opposed to civil, matters, th
Yet section 999 applics on its face, cven

been admissibie in the criminal trial.

4, If it is supposcd to effeciuate the
999 does not go far cnough. Confident
particular patient can be relevant in int
whether or not the civil case involves a

he comment's rationale sacrifices
cipie which cven in theory scems
hose which underlie the privikege;

tified by the comment's rationale
ot depend on the order in which
rationale obviously assumes that
trial, would aiso have been rele-
n tried first, so that it could be
it requires no demoastration that
ciples of culpability applicable in
ht the assumption is not justified.
if the cvidence never would have

purpose of the comment, section
al medical communications of a
sreelated criminal and civil cases
defendant who is being sued for

damages on account of the patient’s crindinal misconduct. Yeét section 999

only applies in this last situation. In all o

hers—on the comment's interpre-

tation of sections 1291 and 1292—ihe
case is tried first, but remains assertable i
principle that the admissibility of eviden
is tried ﬁra, is clearly \rlolaw '

So much for the commcnts justificatio

ivilege disappears if the criminal

the sequesce is reversed. Yet the .

should not depend on which case

for section 999, Yet we are slill

“stadie, no case of alt could be stated, (O, M

faced with the scction itself. We can think of no reasonable interpretation
which would make it inapplicable 1o civil| aviomobile litigation, such as the
case at bar.'® At the very least, seclion 99 is highly relevant to a proper
dmpomtmn of Salns discovery motions.

rode on Fontes' truck The siren coutd be perated by Schnakenberg or Fontes.
Schnakenberg testificd that he himsell was operating the siren at ihe critical time.

138pe E. Hcafey, Cal. Trial Objections (Cont.Bd.Bar 1967) section 36.10, The
nonapplicability of scction Y99 to civil actions |for renmonetary relief on account of
the patient’s criminad conduct {see in. 8, anre) is only the most obvious example of
section 999 Lailure 10 put the comment’s rutionkle inio eifect.

U could perhaps be argued that section was intended. to apply 1o civil litigs:
tion orly in the very unusual sittation wherel bul for the existence of a crimib.
ron V. Craft, 33 Cal.2d 654, 660 |20
P2d !, T ALR2dHD6)L) Such un interpretiition of seclion 999 would proh-ﬂ"‘
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~ depends on a crimindl stahte. Further, the po

‘00 Statuie to tel him-that deunk driving is

‘the resetti

created by tho criminal sttute. or whother the

Disposition
|

ve to be granted with respect to (he

The writ praycd for by Satas will h
hile everything we have said so far

requested eye examination of Fontes.

with respect to Fontes' petition concerning the inspection of his medical °

records indicates that we can find no basis for saying that the order allowing
it was wrong, we think that because of the interrelated nature of the wo
proceedings, both writs should be grapted, This will enable the parties o
make any further showing with respegt to both discovery molions which

they may care to make in the light of {this opinion. Furiher an affirmative.

reconsideration with respect to the eye examination, may cause the court
to feel that—at least for the time being—there is no “good cause” for the
inspection of the medical records. Ofher considerations, not argued or
brought to our aftention, may enter the picture.'*

Both writs to issue.
~ Stephens, J., and Ashby, J., concurred.

¥

pemove mod automohile aceidynt ligation ftom s ambit: the ressonable man nceds
_ : _ _ egligent. Further. most criminal stalutes
which give birth. to ¢ivil causes of action otierwise imnknown are in the commercial
KE: but celpes such o5 vidlations of seclion| 2803] ‘of the Vehicle Code, probibiting

_  of oddomicters, rafety paise ‘questions . ‘
Luczka v, Jules Mexes, Inc.; 276 C:;l.Ap?:Zd. 293 [80-Cal Rpte. 7581,) Since we must
assume thal # was:intended to give ssction 999 some effcct, we cannot make it «is-
appear-by confining it to cases where the viry exislence of a civil cause of action
iq; congiderations underlying section
-whether the: very cause of action is
viokition of such a smatute is merely

ich- ay they are-~are ‘equaily applic
ane way-of proving the civilcase. P

For cxanmiple, we have intentionally said
ahwla'mmaﬁrm establish that. Sales is sl
duct, Ubviotisly the Tl com cinnot try Ihe whole case: on Huhility to Jetermine that
prelimiaary question. On the other hand' Fodtes  may be bl to make respeciable
argumant. that sémuthing more thun o mcre dssertion in o pleading is reguired, (See
gélemt}y&Evui.“-Ca'dfc. XK et wQ.) This guistion is mare complicated here than in

wsual automobile sccident cave, becauiseé Fontes will assuredly try 10 ke some-
thing of hix immunity from ¢rim'niyl fability| extendel, uder certain conditions, by

nething concerning the strength of the
ing on-account of Fontes’ crimvinal con-

~section 21038 of Ihe Vehicle Code, Excent | for the unmeritorious contention that

Fontes waived his privilege jost hy driving a fire truck in the line of dudy, no ivues
peculiar to Fantes' slatus as a public employke have been raised in This court, {Sce

nerally Veh. Code. §§ 17004, 2105S; Torrds v. City of Lus Angeles, 58 Cad.2d 35
22 Cal.Rptr. 866, 172 P24 906]; Van Alityne, Cal. Government Tort Liability
{Cont.Ed. Bar 1964) §§ 2.41, 7.25¢a), 7.30{a), 7.74.)
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